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Approved   Code  No.   362 — Amendment  No.   2 

AMENDMENT  TO  CODE  OF  FAIR  COMPETITION 

FOa   THE 

PHOTOGRAPHIC  AND  PHOTO  FINISHING 
INDUSTRY 

As  Approved  on  March  4,  1935 


OBDER 


Approving  Ajmekd:ment  of  Code  of  Fair  Competition  for  the 
Photographic  and  Photo  Finishing  Industry 

An  application  having  been  (Inly  made  pursnant  to  and  in  full 
compliance  with  the  provisions  of  Title  I  of  the  National  Indus- 
trial Recovery  Act,  approved  June  16,  1933,  for  the  Photographic 
and  Photo  Finishing  Industry,  and  hearings  having  been  duly  held 
thereon  and  the  annexed  report  on  said  Amendment,  containing 
findings  with  respect  theieto,  haA*ing  been  made  and  directed  to  the 
President : 

NOW,  THEREFORPl  on  behalf  of  the  President  of  the  United 
States,  the  National  Industrial  Recovery  Board,  pursuant  to  au- 
thority vested  in  it  by  Executive  Orders  of  the  President,  including 
Executive  Order  No.  6850,  and  otherwise,  does  hereby  incorporate, 
by  reference,  said  annexed  report  and  does  find  that  said  Amend- 
ment and  the  Code  as  constituted  after  being  amended  comply  in 
all  respects  wnth  the  pertinent  provisions  and  will  promote  the 
policy  and  purposes  of  said  Title  of  said  Act,  and  does  hereby  order 
that  said  Amendment  be  and  it  is  hereby  approved,  and  that  the 
previous  approval  of  said  Code  as  amended  is  hereby  modified  to 
include  an  approval  of  said  Code  in  its  entirety  as  amended,  such 
approval  and  such  Amendment  to  take  effect  twenty  (20)  days  from 
the  date  hereof,  unless  good  cause  to  the  contrary  is  shown  to  the 
National  Industrial  Recovery  Board  before  that  time  and  the  Na- 
tional Industrial  Recovery  Board  issues  a  subsequent  order  to  that 
effect. 

National  Industrial  Recovery  Board, 
By  AV.  A.  Harriman,  Admhustrative  Officer. 

Approval  recommended : 
John  W.  Upp, 

Acting  Division   Administrator, 

Washington,  D.  C, 

March  ^,  1035. 
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REPORT  TO  THE  PRESIDENT 

The  President, 

The  White  House. 

Sir:  The  Code  Authority  for  the  Photoo-ra|)lii{'  ami  Photo  Finish- 
ing IiKlu.stry  on  November  20,  1934  siibniittefl  an  a})plic!ition  for  an 
amendment  to  the  Code  of  Fair  Competition  for  the  said  Industry. 
The  purpose  of  the  proposed  amendment  was  to  correct,  in  so  far  as 
possible,  existing  inequities. 

A  public;  hearing  was  hehl  in  V/ashingtim  on  January  3,  10;35  pur- 
suant to  the  provisions  of  the  National  Industrial  Recovery  Act. 
Every  person  who  requested  an  appearance  was  heard  in  accordance 
with  statutory  and  reguhitory  requirements. 

The  proposed  amendments  include  a  change  in  tlie  administra- 
tive organization,  the  modification  of  certain  ])rovJsions  to  a  form 
more  equitable  and  capable  of  adr;!  nistration,  and  the  conformation 
of  certain  other  provisions  to  existing  policy. 

The  Deputy  Administrator  in  his  final  report  on  said  amendment 
to  said  Code  having  found  as  herein  set  forth  ajid  on  the  basis  of  all 
the  proceedings  in  this  matter: 

It  is  found  that : 

(a)  The  amendment  to  said  Code  and  the  Code  as  amended  are 
well  designed  to  promote  the  policies  and  purposes  of  Title  I  of  the 
National  Industrial  Recovery  Act  including  the  removal  of  obstruc- 
tions to  the  free  flow  of  interstate  and  foreign  connnerce  which  tend 
to  diminish  the  amount  thereof,  and  will  provide  for  the  general  Avel- 
fare  by  promoting  the  organization  of  industry  for  the  purpose  of 
cooperative  action  of  labor  and  management  under  adequate  govern- 
mental sanction  and  supervision,  by  eliminating  unfair  competitive 
practices,  b}'  promoting  the  fullest  possible  utilization  of  the  present 
productive  capacity  of  industries,  by  avoiding  undue  restriction  of 
production,  by  increasing  the  consumption  of  industrial  and  agricul- 
tural products  through  increasing  i:)urcliasing  power,  by  reducing 
and  relieving  unemployment,  by  improving  standards  of  labor,  and 
by  otherwise  rehabilitating  industry. 

(b)  The  Code  as  amended  complies  in  all  respects  with  the  perti- 
nent provision  of  said  title  of  said  act,  including  without  limitation 
subsection  (a)  of  section  3,  subsection  (a)  of  section  7  and  subsec- 
tion (b)  of  section  10  thereof., 

(c)  The  Code  empowers  the  Code  Authority  to  present  the  afore- 
said amendment  on  behalf  of  the  industry  as  a  whole. 

(d)  The  amendment  and  the  Code  as  amended  are  not  designed 
to  and  will  not  permit  monopolies  or  monopolistic  practices. 

(e)  The  amendment  and  the  Code  as  amended  are  not  designed  to 
and  will  not  eliminate  or  oppress  small  enterprises  and  Avill  not  oper- 
ate to  discriminate  against  tliem. 

(2) 


(f)  Those  en^aoretl  in  other  steps  of  the  ecoiioiuie  process  have 
not  been  deprived  of  the  ri<iht  to  be  heard  prior  to  approval  of  said 
ainen(hnent. 

For  these  reasons,  therefore,  this  Amendment  has  been  approved. 
For  the  National  Industrial  Recovery  Board: 

W.  A.  Hakrimax, 
Adminisfrat'tvc  0-fficer. 
March  4.  1935. 


AMENDMENT  TO  CODE  OF  FAIR  ('OMPETITIOX  FOR 
THE  PHOTOGRAPHIC  AND  PHOTO  FINISHING 
INDUSTRY 

Item  1.  Wherever  used  in  tlie  Code,  delete  the  word  "Adminis- 
trator ''  or  the  phrase  "Administrator  for  Industrial  Recovery " 
and  substitute  therefor  the  phrase  *'  National  In.dusirial  Recovery- 
Board  •',  and  wherever  the  word  ''  he  '',  referring  to  Administrator 
is  used,  substitute  the  word  "'  it." 

Item  2.  Wherever  used  in  the  Code,  delete  the  words  "  Code  Au- 
thority "  and  substitute  therefor  the  words  ''  Divisional  Code 
Authority." 

lTE3r  3.  In  the  second  line  of  Subparagraph  (c).  Paragraph  1, 
of  Article  II,  delete  the  word  "  or  "  before  the  word  "  exposed  "  and 
substitute  the  word  "  of." 

Item  4.  Delete  the  present  provision  of  Paragrapli  2  of  Article 
llland  substitute  therefor  the  following : 

''  No  other  emplo^'ee,  except  watchmen  who  may  work  not  more 
than  fifty-two  (52)  hours  per  week  and  outside  salesmen,  may  be 
permitted  to  work  in  excess  of  forty  (40)  hours  per  week." 

Item  5.  Delete  the  present  provision  of  Paragraph  3  of  Article 
III  and  substitute  therefor  the  following : 

'•  The  provisions  of  Sections  1  and  2  of  this  Article  shall  not 
apply  to  members  of  the  Industry  operating  individually  owned 
and  individually  operated  units,  or  to  employers  or  employees  en- 
gaged in  a  managerial  capacity  earning  more  than  thrity-five  (35.00) 
dollars  per  week." 

Item  G.  Add  to  Article  V  the  following  Paragrajdi  to  be  listed 
as  Paragraph  10 : 

"  No  member  of  the  Industry  shall  dismiss  or  demote  any  em- 
ployee for  making  a  complaint  or  giving  evidence  with  respect  to  an 
alleged  violation  of  the  provisions  of  any  Code." 

Ite:m  7.  Delete  Paragraphs  1  and  2  of  Article  VI  and  substitute 
therefor  the  following  four  Paragraphs : 

1.  "A  Basic  Code  Authority  is  hereby  constituted  v\duch  shall 
consist  of  the  Chairman  of  each  of  the  Divisional  Code  Authorities 
to  be  elected  pursuant  to  the  provisions  of  this  Article.  'The  Basic 
Code  Authority  shall  coordinate  and  adjust  all  matters  involving 
inter-divisional  conflicts."       .  * 

2,  "A  Divisional  Code  Authority  for  each  of  the  Divisions  listed 
in  Paragraph  1  of  Article  II  is  hereby  constituted.  Each  divisional 
Code  Authority  shall  consist  of  at  least  three  (3)  and  not  more  than 
five  (5)  members  of  that  Division,  provided,  however,  the  Portrait 
and  Commercial  Division  may  administer  the  provisions  of  this  Code 
through  one  Divisional  Code  Authority.  The  election  of  all  members 
of  each  Divisional  Code  Authority  shall  be  by  a  fair  method,  which 
method  shall  be  submitted  to  the  National  Industrial  Recover}"^  Board 
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for  a]5proval.  Tlie  Xatioiial  Industrial  Recovery  Board  may  ai)point 
additional  members  without  vote  to  represent  sueli  jxovernniental 
agencies  as  it  desires." 

3.  '■  P]ach  Divisional  Code  Authority  shall  in  accordance  with  such 
regulations  as  may  be  prescribed  by  the  National  Industrial  Recovery 
Board  have  exclusive  jurisdiction  over  matters  })ertaining  and/or 
problems  relating  exclusively  to  that  Division,  including  the  collec- 
tion and  dis2)osition  of  funds  paid  by  membei's  of  that  Division  for 
Code  purposes.'" 

4.  "  Each  Divisional  Code  Authorit}'  may  establish  in  any  Trade 
Area  local  Trade  Area  Code  Committees  to  administer  the  provisions 
of  this  Code  in  that  particular  Trade  Area,  provided,  however,  that 
such  Trade  Area  signifies  its  desire  for  such  administration.  The 
cost  of  such  administration  shall  be  borne  on  a  voluntary  basis  by 
the  members  of  that  Trade  Area.  All  action  of  Trade  Area  Code 
Committee  so  constituted  shall  be  subject  to  the  approval  of  the  Divi- 
sional Code  Authority."' 

Item  8.  Delete  the  present  titular  numbers  of  Paragraphs  3  and  4 
of  Article  VI  and  substitute  therefor  the  titular  numbers  5  and  6. 

Item  9.  Delete  the  ])resent  Paragraph  5  of  Article  VI  of  the  Code 
as  amended  on  October  6,  1934.  and  substitute  therefor  the  f(jllowing 
to  be  listed  as  Paragraph  T: 

7.  "  Nothing  contained  in  this  Code  shall  constitute  the  ]Members 
of  the  Basic  Code  Authority  or  any  Divisional  Code  Authority  part- 
ners for  any  purpose.  Nor  shall  any  Member  of  the  Basic  Code  Au- 
thority or  any  Divisional  Code  Authority  be  liable  in  any  manner  to 
anyone  for  any  act  of  any  other  Member,  Officer,  Agent  or  Employee 
of  the  Basic  Code  Authority  or  any  Divisional  Code  Authority.  Nor 
shall  any  Member  of  the  Basic  Code  Authority  or  any  Divisional 
Code  Auth(n'itv  be  liable  to  anyone  for  any  action  or  omission  to 
act  under  the  Code,  except  for  his  own  willful  misfeasance  or  non- 
feasance." 

Item  10.  Delete  the  present  titular  number  of  Paragraph  6  of  the 
Code  as  amended  on  October  6,  1934  and  substitute  therefor  the 
titular  number  8. 

Item  11.  Delete  the  present  titular  number  of  Paragraph  7  of  the 
Code  as  amended  on  October  6.  1934  and  substitute  therefor  the  fol- 
lowing to  be  listed  as  Paragraph  9 : 

9.  "  If  the  National  Industrial  Recovery  Board  shall  determine 
that  any  action  of  either  the  Basic  Code  Authority  or  any  Divisional 
Code  Authority  or  any  agency  thereof  may  be  unfair  or  unjust  or 
contrar}'  to  public  interests,  the  National  Industrial  Recovery  Board 
may  require  that  such  action  be  suspended  to  afford  an  opportunity 
for  an  investigation  of  the  merits  of  such  action  and  further  con- 
sideration by  the  Basic  Code  Authority  or  the  Divisional  Code  Au- 
thority or  any  agency  thereof  pending  final  action  Avhich  shall  not  be 
effective  unless  the  National  Industrial  Recovery  Board  approves 
or  unless  it  shall  fail  to  disapprove  after  thirty  (30)  days  notice  to 
it  of  intention  to  proceed  with  such  action  in  its  original  or  modified 
form." 

Item  12,  Add  to  the  two  existing  Subparagraphs  of  Paragraph  3 
of  Article  VIII  the  following  Subparagraphs: 


C.  "To  fail  to  ijM'lnde  as  a  coiuUtioii  of  sale  filed  with  the  Trade 
Area  Code  Coniniittee.  in  such  regions  where  price  filino"  is  required, 
the  length  of  time  generally  required  before  the  finished  Industry 
Product  is  ready  for  the  consumer.*'' 

D.  "To  grant  or  offer  to  grant  trade  discounts  contrary  to  the 
provision  as  set  fortli  in  Schedule  '  C  '  attached  hereto." 

I'raM  13.  Delete  Article  IX  and  substitute  therefor  the  following : 
1.  "  Each  member  of  the  Industry  in  those  Trade  Areas  which 
have  elected  Trade  Area  Code  Committees  pursuant  to  the  ])rovisions 
of  Paragraph  4  of  Article  VI  shall  file  with  a  confidential  and  dis- 
interested agent  of  the  Ti-ade  Area  Code  Committee  or,  if  none,  then 
with  such  an  agent  designated  by  the  National  Industrial  Recovery 
Board,  itlentified  lists  of  all  of  his  prices,  discounts,  rebates,  allow- 
ances and  all  other  terms  or  conditions  of  sale,  hereinafter  in  this 
Article  referred  to  as  '  price  terms ',  which  lists  shall  completely 
and  accurately  conform  to  and  represent  the  individual  pricing  prac- 
tices of  said  member.  Such  lists  shall  contain  the  price  terms  for  all 
such  standard  products  of  the  Industry  as  are  sold  or  offered  for 
sale  by  said  member  and  for  such  non-standard  pi'oducts  of  said 
member  as  shall  be  designated  by  the  Divisional  Code  Authority. 
KSaid  price  terms  shall  in  the  first  instance  be  filed  within  30  days 
after  the  date  of  approval  of  this  provision.  Price  terms  and  revised 
])ricc  terms  shall  become  effective  immediately  upon  receipt  thereof 
h\  said  agent.  Immediately  upon  receipt  thereof,  said  agent  shall 
by  telegraph  or  other  equally  prompt  means  notify  said  member 
of  the  time  of  such  receipt.  Such  lists  and  revisions,  together  with 
the  effective  time  thereof,  shall  upon  receipt  be  available  to  both 
the  members  of  the  Industry  and  their  customers  who  have  applied 
therefor  and  have  offered  to  defray  the  cost  actually  incurred  by  the 
Divisional  Code  Authority  or  its  agent  in  the  preparation  and  dis- 
tribution thereof.  The  Code  Committee  shall  maintain  a  permanent 
file  of  all  price  terms  filed  as  herein  provided  and  shall  not  destroy 
any  part  of  such  records  except  upon  written  consent  of  the  National 
Industrial  Recovery  Board.  Upon  request  the  Trade  Area  Code 
Connnittee  shall  furnish  to  the  National  Industrial  Recovery  Board 
or  any  duly  designated  agent  of  tlie  National  Industrial  Recovery 
Board  copies  of  any  such  lists  or  revisions  of  i^rice  terms." 

2-  "  Wlien  any  member  of  the  Industry  has  filed  any  revision  such 
member  sliall  not  file  a  higher  price  within  forty-eight  (48)  hours." 

3.  "  No  member  of  the  Industry  shall  sell  or  offer  to  sell  any 
]>roducts  of  the  Industry,  for  which  price  terms  have  been  filed  pur- 
suant to  the  provisions  of  this  Article,  except  in  accordance  with  such 
price  terms." 

4.  "  No  membei'  of  the  Industry  shall  enter  into  any  agreement, 
undo'standing,  combination  or  conspiracy  to  fix  or  maintain  price 
terms,  no  cause  or  attempt  to  cause  any  member  of  the  Industry  to 
change  liis  price  terms  by  the  use  of  intimidation,  coercion,  or  any 
other  influence  inconsistent  with  the  maintenance  of  the  free  and 
oji^ien  market  wdiich  it  is  the  purpose  of  this  Article  to  create." 

5.  "  The  standards  of  fair  conq^etition  for  the  Industry  with  refer- 
ence to  pricing  practices  are  declared  to  be  as  follows: 

'  (a)  Wilfully  destructive  price  cutting  is  an  unfair  method  of  com- 
petition and  is  forbidden.    Any  member  of  the  Industry  or  of  any 


7 

other  Industry  or  the  customers  of  either  may  at  any  time  complain 
to  the  Divisional  Code  Authority  that  any  filed  price  constitutes  un- 
fair competition  as  destructive  price  cutting,  imperiling  small  enter- 
prise or  tending  toward  monopoly  or  the  impairment  of  code  wages 
and  working  conditions.  The  Divisional  Code  Authorit}^  shall  within 
five  (5)  days  afford  an  opportunity-  to  the  member  filing  the  price  to 
answer  such  complaint  and  shall  wathin  fourteen  (14)  days  make  a 
ruling  or  adjustment  thereon.  If  such  ruling  is  not  concurred  in  by 
either  party  to  the  complaint,  all  papers  shall  be  referred  to  the  Re- 
search and  Planning  Division  of  the  National  Recoverj'^  Administra- 
tion which  shall  render  a  report  and  recommendation  thereon  to  the 
National  Industrial  Recovery  Board. 

'(b)  When  no  declared  emergency  exists  as  to  any  given  product, 
there  is  to  be  no  fi-xed  minimum  basis  for  prices.  It  is  intended  that 
sound  cost  estimating  methods  should  be  used  and  that  considera- 
tion should  be  given  to  costs  in  the  determination  of  pricing  policies. 

'(c)  When  an  emergency  exists  as  to  any  given  product,  sale  below 
the  stated  minimum  price  of  such  product,  in  violation  of  Paragraph 
6  hereof,  is  forbidden.'  " 

6.  ''(a)  If  the  National  Industrial  Recovery  Board,  after  investi- 
gation shall  at  any  time  find  both  (1)  that  an  emergenc}^  has  arisen 
within  the  Industry  adversely  affecting  small  enterprise  or  wages 
or  labor  conditions,  or  tending  toward  monopoly  or  other  acute 
conditions  which  tend  to  defeat  the  purposes  of  the  Act;  and  (2) 
that  the  determination  of  the  stated  minimum  price  for  a  specified 
product  within  the  Industry  for  a  limited  period  is  necessary  to 
mitigate  the  conditions  constituting  such  emergency  and  to  effectuate 
the  purposes  of  the  Act,  the  Divisional  Code  Authority  may  cause 
an  impartial  agency  to  investigate  costs  and  recommend  to  the 
National  Industrial  Recovery  Board  a  determination  of  the  stated 
minimum  price  of  the  product  affected  by  the  emergency  and  there- 
upon the  National  Industrial  Recovery  Board  may  proceed  to 
determine  such  stated  minimum  price. 

"(b)  When  the  National  Industrial  Recovery  Board  shall  have 
determined  such  stated  minimum  price  for  a  specified  product  for  a 
stated  period,  which  price  shall  be  reasonablj'^  calculated  to  mitigate 
the  conditions  of  such  emergency  and  to  effectuate  the  purposes  of 
the  National  Industrial  Recovery  Act,  it  shall  publish  such  price. 
Thereafter,  during  such  stated  period,  no  member  of  the  Industiy 
shall  sell  such  specifi.ed  products  at  a  net  realized  price  below  said 
stated  minimum  price  and  any  such  sale  shall  be  deemed  destruc- 
tive price  catting.  From  time  to  time,  the  Divisional  Code  Author- 
ity may  recommend  review  or  reconsideration  or  the  National  Indus- 
trial Recovery  Board  m&j  cause  any  determinations  hereunder  to 
be  reviewed  or  reconsidered  and  appropriate  action  taken." 

Item  14.  Delete  Article  X. 

Item  15.  Delete  the  present  Article  XI  and  substitute  therefor  the 
follovving  to  be  listed  as  xVrticle  X. 

1.  "  This  Code  and  all  the  provisions  thereof  are  expressly  made 
subject  to  the  right  of  the  President,  in  accordance  with  the  provi- 
sions of  subsection  (b)  of  Section  10  of  the  National  Industrial  Re- 
covery Act,  from  time  to  time,  to  cancel  or  modify  any  order, 
approval,  license,  rule,  or  regulation  issued  until  Title  I  of  said  Act, 
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and  !>pecifically.  but  without  limitations,  to  be  the  right  of  the  Presi- 
dent to  cancel  or  modify  his  a]){)roval  of  this  Code  or  any  conditions 
imposed  by  him  upon  approval  thereof.'' 

2.  "  This  Code,  except  as  to  ])rovisions  required  by  the  Act.  may  be 
modified  upon  the  basis  of  experience  or  changes  in  circumstances, 
such  modifications  to  be  based  upon  application  to  the  National 
Industrial  Recovery  Board  by  either  the  Basic  Code  Authority  or 
any  Divisional  Code  Authority  and  such  notice  and  hearing  as  it  shall 
specify,  and  to  become  effective  upon  approval  by  the  President.'' 

Item  16.  Change  the  titular  numbers  of  Articles  XIII,  and  XII, 
to  XI  and  XII. 

Item  17.  Delete  the  provisions  of  Schedule  "  C  "  and  substitute 
therefor  the  f olloAving : 

'^  The  total  of  all  discounts  including  cash  discounts  shall  not 
exceed  thirty-five  ])er  cent  (35%).  All  cash  discounts  are  conditioned 
upon  the  payment  of  the  account  b}'  the  fifteenth  of  the  following 
month,  however,  the  Divisional  Code  Authority  may  atithorize  ex- 
ception to  this  trade  discount  provided,  that  eighty-five  per  cent 
(85%)  of  the  members  of  the  Industry  in  a  Trade  Area  show  that 
due  to  conditions  peculiar  to  that  area  or  for  other  sufficient  cause, 
exception  should  be  })ermitted.  The  National  Industrial  Recovery 
Board  may  approve,  disapprove,  or  modify  the  determination." 

Approved  Code  No.  362 — Aiiu'iidmeiit  No.  2. 
Registry  No.  1650-17. 
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